MAKING OUTCASTS OUT OF OUTLAWS:
THE UNCONSTITUTIONALITY OF SEX OFFENDER
REGISTRATION AND CRIMINAL ALIEN DETENTION

INTRODUCTION

One of the most important yet neglected aspects of the American
criminal justice system is the increasing imposition of “civil disabili-
ties,” or “collateral consequences,” attending criminal conviction.! In
most states, for example, felons may not vote, serve on juries, run for
public office, or receive certain welfare benefits.2 While felon disen-
franchisement and other forms of “civil death” have a long history in
the United States,® the most recent and controversial examples of civil
disabilities single out particularly unpopular categories of felons for the
curtailment of personal liberties.* Sex offenders, for example, are sub-
ject to public registration requirements, commonly known as “Megan’s
Laws,” in all fifty states,® and aliens convicted of “aggravated felonies”
are subject to mandatory detention and deportation under federal law.¢
Such collateral sanctions are constitutionally problematic in part be-
cause they apply automatically upon conviction without an individual-
ized hearing.” Last Term, however, the Supreme Court upheld both of
these sanctions against due process challenges.® In response, this Note
offers a slate of alternative constitutional attacks and argues that the
Court’s current approach toward civil disabilities is internally contra-

1 See Gabriel J. Chin, Race, the War on Drugs, and the Collateral Consequences of Criminal
Conviction, 6 J. GENDER RACE & JUST. 253, 253 (2002).

2 See Nora V. Demleitner, Preventing Internal Exile: The Need for Restrictions on Collateral
Sentencing Consequences, 11 STAN. L. & POL’Y REV. 153, 15658 (1999).

3 See id. at 154-55.

4 Collateral sanctions may abridge civil liberties, political rights, or economic welfare benefits.
See id. at 155-56. This Note focuses on the most coercive types of collateral sanctions — those
that impair negative liberties of privacy or physical freedom rather than positive rights to political
participation or economic welfare.

5 See gemerally DEVON B. ADAMS, U.S. DEP’T OF JUSTICE, SUMMARY OF STATE SEX
OFFENDER REGISTRIES, 2001 (2002), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/sssoror.
pdf. All but five states make their registries accessible to the public over the Internet. See
KlaasKids Foundation, Megan’s Law Legislation in All 50 States, at http://www.klaaskids.org/
pg-legmeg.htm (last updated Mar. g, 2004) (collecting links to state sex offender registries).

6 See 8 U.S.C. §§ 1226(c)1)(B), 1227(a)(2)(A)iii) (2000).

7 Although a handful of states limit their public notification requirements to sex offenders
who have been found dangerous pursuant to individualized risk assessments, most states provide
no individual process before publicizing a sex offender’s registration information. See Wayne A.
Logan, Liberty Interests in the Preventive State: Procedural Due Process and Sex Offender Com-
munity Notification Laws, 89 J. CRIM. L. & CRIMINOLOGY 1167, 117577 (1999).

8 See Conn. Dep’t of Pub. Safety v. Doe, 123 S. Ct. 1160 (2003) (sex offender registration);
Demore v. Kim, 123 S. Ct. 1708 (2003) (criminal alien detention).
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dictory, as well as deeply inconsistent with core constitutional norms
drawn from the Due Process, Equal Protection, and Bill of Attainder
Clauses. Based on these norms, the Note concludes that the Constitu-
tion prohibits legislatures from making outcasts out of outlaws — that
is, from branding certain classes of felons as dangerous in order to im-
pose civil restrictions on their personal liberties without providing for
individualized assessments of their dangerousness.

Much of the existing literature treats collateral consequences as a
problem of formal categorization: it asks whether such consequences
constitute “punishment” and thereby trigger certain constitutional pro-
visions reserved for criminal sanctions, such as the Ex Post Facto
Clause, the Fifth Amendment protection against double jeopardy, and
the Eighth Amendment ban on cruel and unusual punishment.® This
Note, however, leaves these avenues of attack unexplored, as the Court
has treated collateral consequences — including sex offender registra-
tion and criminal alien detention — as regulatory rather than puni-
tive.’° Instead, this Note argues that, regardless of the civil or crimi-
nal label, the government cannot have its cake and eat it too: either a
collateral consequence is punitive and thus subject to a host of consti-
tutional provisions reserved for criminal sanctions, or it is regulatory
and thus requires an individualized assessment of whether the depri-
vation of liberty will actually serve its purported regulatory purpose.

This Note proceeds in three Parts. Part I analyzes and critiques
two important cases from the previous Supreme Court Term: Cox-
necticut Department of Public Safety v. Doe,"' which held that the
public dissemination of sex offenders’ personal information without an
individualized finding of “current dangerousness” does not violate pro-
cedural due process,'? and Demore v. Kim,'® which held that the de-
tention of criminal aliens pending deportation hearings without an in-
dividualized bail hearing does not violate due process.'* Part II
develops several alternative grounds for constitutional challenge: sub-
stantive due process, equal protection, and bill of attainder. Part III
identifies a set of constitutional principles that together prohibit legis-
latures from singling out members of unpopular, disenfranchised
groups for civil restrictions on personal liberties based on legislative
assessments of dangerousness.

9 See, e.g., Note, Prevention Versus Punishment: Toward a Principled Distinction in the Re-
straint of Released Sex Offenders, 109 HARV. L. REV. 1711, 171617 (1996).

10 See Smith v. Doe, 123 S. Ct. 1140, 1154 (2003) (sex offender registration); Zadvydas v.
Davis, 533 U.S. 678, 69o (2001) (criminal alien detention).

11 123 S. Ct. 1160 (2003).

12 Id. at 1163.

13 123 S. Ct. 1708 (2003).

14 Id. at 1712-13.
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I. CIviL DISABILITIES AND PROCEDURAL DUE PROCESS

A. Recent Cases

Last Term, in Connecticut Department of Public Safety v. Doe, the
Court rejected a procedural due process challenge to Connecticut’s
Megan’s Law — a statute requiring convicted sex offenders to register
their personal information with the Department of Public Safety upon
release from prison and compelling the Department to publicize that
information over the Internet.!s John Doe, a convicted sex offender,
challenged the law as a violation of procedural due process, arguing
that the public registry stigmatized him as a “dangerous sex offender”
without first affording him the opportunity to demonstrate that he was
not “currently dangerous.”26

The Court unanimously rejected the challenge. Writing for the
Court, Chief Justice Rehnquist held that “due process does not require
the opportunity to prove a fact that is not material to the State’s statu-
tory scheme.”” Because “Connecticut . . . has decided that the registry
requirement shall be based on the fact of previous conviction, not the
fact of current dangerousness,”'8 the Chief Justice reasoned, a con-
victed sex offender has no procedural due process right to demonstrate
that he is not currently dangerous, even if the law deprives him of a
constitutionally cognizable liberty interest.!?

In arguing that the offender’s dangerousness was immaterial to
Connecticut’s Megan’s Law, Chief Justice Rehnquist pointed to the
fact that “the public registry explicitly states that officials have not de-
termined that any registrant is currently dangerous.”?® Such formalis-
tic reasoning, however, belies the Court’s own account of the history
and purpose of the statute:

Sex offenders are a serious threat in this Nation. . . . [W]hen convicted sex
offenders reenter society, they are much more likely than any other type of
offender to be re-arrested for a new rape or sexual assault. Connecticut,
like every other State, has responded to these facts by enacting a statute
designed to protect its communities from sex offenders and to help appre-
hend repeat sex offenders.?!

15 Doe, 123 S. Ct. at 1163 (citing CONN. GEN. STAT. §§ 54-251 to 54-258 (2003)).

16 [d. at 1163-64.

17 Id. at 1163.

18 Id.

19 Id. at 1164. The Court explicitly declined to decide whether the registry impaired a liberty
interest sufficient to trigger procedural due process. See id. The lower courts are split on this
issue. See Logan, supra note 7, at 1187—97 (citing cases).

20 Doe, 123 S. Ct. at 1163.

21 Jd. at 1163 (citations omitted) (quoting McKune v. Lile, 536 U.S. 24, 32 (2002) (plurality
opinion)) (internal quotation marks omitted).
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Clearly, the purpose of the statute is to protect public safety, which
makes the offender’s dangerousness, or risk of recidivism, material to
the statutory scheme. Indeed, if dangerousness were immaterial to the
registration requirement, the requirement would be deemed punitive,
as it would lose its regulatory justification. In fact, in Smith v. Doe,??
decided on the same day as Connecticut Department of Public Safety
v. Doe, the Court held that Alaska’s Megan’s Law did not violate the
Ex Post Facto Clause because it was regulatory rather than punitive;?3
in so holding, the Smith Court emphasized that the “primary govern-
mental interest” in registration was to protect public safety.?* The doc-
trinal rule that emerges from Doe, however, is that felons have no due
process right to challenge facts that the state deems immaterial to stat-
utes imposing civil disabilities — even if those facts are logically and
constitutionally necessary to support the statute’s validity.

The Court’s opinion in Demore v. Kim echoes this same doctrinal
rule. In Kim, the Court rejected a due process challenge to 8 U.S.C.
§ 1226(c), a federal statute requiring the detention of all aliens con-
victed of “aggravated felonies” pending their deportation hearings.?’
Hyung Joon Kim, a citizen of South Korea and a permanent resident
of the United States, challenged his detention under § 1226(c) as a vio-
lation of due process, arguing that he could not be detained without an
individualized bail hearing to determine whether he was a flight risk
or a danger to the community.2®

In a 5—4 decision, the Court rejected the challenge. Again writing
for the Court, Chief Justice Rehnquist repeatedly emphasized that Kim
had waived his opportunity to contest either his alienage or his convic-
tion.2’” In so doing, the Chief Justice suggested that, because Congress
decided to make detention turn on the facts of alienage and conviction
— not on the facts of flight risk or dangerousness — an alien detained
under § 1226(c) has no due process right to a bail hearing.

As in Doe, however, the Court’s assumption that flight risk and
dangerousness are immaterial to § 1226(c) contradicts the Court’s own
assessment of the history and purpose of the statute:

Congress adopted this provision against a backdrop of wholesale failure

by the INS to deal with increasing rates of criminal activity by aliens. . . .

[Dleportable criminal aliens who remained in the United States often

committed more crimes before being removed. . . . Congress also had be-

fore it evidence that one of the major causes of the INS’[s] failure to re-

22 123 S. Ct. 1140 (2003).

23 Id. at 1154.

24 Id. at 1147 (quoting 1994 Alaska Sess. Laws ch. 41, § 1) (internal quotation marks omitted).
25 Demore v. Kim, 123 S. Ct. 1708, 1712-13 (2003).

26 Id.

27 See id. at 1712 & nn.2—3, 1717 & n.6, 1722.
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move deportable criminal aliens was the agency’s failure to detain those

aliens during their deportation proceedings. . . . Some studies presented to

Congress suggested that detention of criminal aliens . . . might be the best

way to ensure their successful removal from this country.?8
Clearly, the purpose of § 1226(c) is to prevent future crimes and to en-
sure the deportation of criminal aliens. Thus, the alien’s dangerous-
ness and flight risk are material to the statutory scheme as a logical
matter. Moreover, because the Court’s substantive due process juris-
prudence makes clear that the only constitutionally permissible justifi-
cations for civil detention are to protect public safety and to secure an
alien’s deportation,?® the alien’s dangerousness and flight risk must be
material to the statutory scheme as a constitutional matter.

Together, Doe and Kim stand for the proposition that legislatures
may summarily deprive convicted felons of personal liberty by simply
making the liberty deprivation turn on the fact of conviction rather
than the fact of dangerousness. The next section of this Note critiques
that proposition from a procedural due process perspective. The Note
then proceeds to argue that the proposition violates fundamental con-
stitutional principles drawn from the Court’s substantive due process,
equal protection, and bill of attainder jurisprudence.

B. The Mandates and Values of Procedural Due Process

The Supreme Court has repeatedly stated that the primary function
of procedural due process is to prevent “the mistaken or unjustified
deprivation of life, liberty, or property.”*® The doctrinal rule drawn
from Doe and Kim, however, is that the imposition of a collateral sanc-
tion on a convicted felon can never be mistaken or unjustified if the
statute makes the sanction turn on the fact of conviction alone. Thus,
the rule effectively immunizes such a statute from procedural due
process challenges — a result that is problematic for several reasons.

First, the rule rests on the erroneous assumption that the depriva-
tion of liberty based on an assessment of dangerousness is a matter fit
for legislative resolution. In both Doe and Kim, the challenged stat-
utes target particular classes of felons based on legislative findings that
those classes of felons pose special threats to public safety. According
to Justice Scalia, even if the statute burdens a constitutionally pro-
tected liberty interest, “the categorical abrogation of that liberty inter-
est by a validly enacted statute suffices to provide all the process that
is ‘due.””! Such a conclusion ignores, however, the long-standing dis-

28 Id. at 1714-16.

29 See Zadvydas v. Davis, 533 U.S. 677, 690 (2001).

30 Carey v. Piphus, 435 U.S. 247, 259 (1978).

31 Conn. Dep’t of Pub. Safety v. Doe, 123 S. Ct. 1160, 1165 (2003) (Scalia, J., concurring) (em-
phasis added).
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tinction in due process jurisprudence between matters fit for legislative
resolution and matters that require judicial resolution.

In Bi-Metallic Investment Co. v. State Board of Equalization,*? the
Court held that a state agency could increase the valuation of all tax-
able property in Denver without providing property owners with indi-
vidualized hearings.3* The Court reasoned:

General statutes within the state power are passed that affect the person

or property of individuals, sometimes to the point of ruin, without giving

them a chance to be heard. Their rights are protected in the only way

that they can be in a complex society, by their power, immediate or re-
mote, over those who make the rule.3*
The Court distinguished Londoner v. Denver,3> which required indi-
vidualized hearings for property owners who had been selectively
taxed for the cost of paving an adjoining road,3¢ on the ground that in
Londoner, “[a] relatively small number of persons was concerned, who
were exceptionally affected, in each case upon individual grounds.”?’

Doe and Kim are more like Londoner than Bi-Metallic. Like the
selective tax in Londoner, the selective sanctions in Doe and Kim rest
on a particularized fact — dangerousness — that the individual is
“uniquely well-positioned to rebut or explain.”® Indeed, because dan-
gerousness is informed by multiple, interactive variables rather than
by a single variable such as felony conviction, assessments of danger-
ousness are meaningful only when customized to the individual.3®
Moreover, unlike the property owners in Bi-Metallic, the convicted
felons in Doe and Kim cannot vote and therefore cannot resort to the
democratic process to vindicate their rights. As such, due process re-
quires courts, not legislatures, to assess the fact of dangerousness.

If the Londoner paradigm applies, and if the statutes in Doe and
Kim implicate constitutionally protected liberties, then courts should
apply Mathews v. Eldridge*® to determine whether due process re-
quires individualized hearings. Courts must balance three factors: the
private interest at stake, the risk of erroneous deprivation of that inter-
est under current procedures, and the government’s interest in using
current procedures.*! In Doe, the individual interest at stake includes

32 239 U.S. 441 (1915).

33 See id. at 443—45.

34 Id. at 445.

35 210 U.S. 373 (1908).

36 Id. at 374, 386.

37 Bi-Metallic, 239 U.S. at 446.

38 KENNETH CULP DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE
§ 9.2, at 7 (1994).

39 See JOHN MONAHAN ET AL., RETHINKING RISK ASSESSMENT 90-92, 142—43 (2001).

40 424 US. 319 (1975).

41 See id. at 335.
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privacy, reputation, and the opportunity to work, live, and socialize in
the community of one’s choice.#> In Kim, the individual interest at
stake includes months, perhaps years, of physical liberty, and the abil-
ity to develop one’s case fully in a deportation hearing.** In both
cases, ‘the risk of erroneous deprivation of liberty is the percentage of
sex offenders or criminal aliens who are not currently dangerous — a
percentage that is likely to be significant,** given the vast scope of
crimes covered by each statute.*S Also in both cases, the governmental
interest in avoiding individualized hearings is the cost of future crime
multiplied by the percentage of false negatives generated by judicial
assessments of dangerousness,*¢ plus the administrative cost of those
assessments. The goal here is not to speculate on the proper balance
of these interests. Rather, it is to highlight the value of the procedural
due process inquiry in forcing courts to consider the gravity of the pri-
vate interests at stake and to compare the accuracy of categorical pre-
dictions based on the single factor of conviction with the accuracy of
individualized predictions based on multiple, interactive factors. It is
to point out that when the Court immunizes a statute from procedural
due process scrutiny, as it did in Doe and Kim, it blindfolds itself to
the injustices that the statute inevitably perpetrates.

42 See Smith v. Doe, 123 S. Ct. 1140, 1156 (2003) (Souter, J., cencurring in the judgment) (not-
ing that sex offender registration “affects common reputation and sometimes carries harsher con-
sequences, such as exclusion from jobs or housing, harassment, and physical harm”).

43 See Demore v. Kim, 123 S. Ct. 1708, 1734 (2003) (Souter, J., concurring in part and dissent-
ing in part); The Supreme Court, 2002 Term—Leading Cases, 117 HARV. L. REV. 287, 295 (2003)
[hereinafter Leading Cases].

44 A recent study by the Department of Justice reports that 57% of sex offenders released in
1994 remained in good standing three years later, compared to only 32% of non-sex offenders.
See PATRICK A. LANGAN ET AL., U.S. DEP’T OF JUSTICE, RECIDIVISM OF SEX OFFENDERS
RELEASED FROM PRISON IN 1994, at 2 (2003), available at http://www.ojp.usdoj.gov/bjs/
pub/pdf/rsorpg4.pdf. All fifteen states included in the study passed Megan’s Laws between 1994
and 1996, but only five of them retroactively applied their Megan’s Laws to the sex offenders in-
cluded in the study. According to the 1986 study that Congress cited in support of § 1226(c), 23%
of criminal aliens remained in good standing, and 80% of criminal aliens appeared for their de-
portation hearings. See Kim, 123 S. Ct. at 1715.

45 Connecticut’s Megan’s Law, for example, applies to consensual sex between minors, see
CONN. GEN. STAT. §§ 53a-73a, 54-250(5), 54-251(a) (2003), and Alaska’s Megan’s Law applies to
possession of child pornography, see ALASKA STAT. §§ 11.61.127, 12.63.010, 12.63.100(6)(C)(V)
(Michie 2002). Prior to the Court’s invalidation of anti-sodomy laws in Lawrence v. Texas, 123 S.
Ct. 2472 (2003), the Megan’s Laws of at least four states applied to consensual homosexual sex
between adults. See id. at 2482. Likewise, § 1226(c) applies to nonviolent crimes such as prosti-
tution, tax evasion, and forgery. See 8 U.S.C. § 1101(a)(43)XK), (M), (P); see also Kim, 123 S. Ct. at
1736 (Souter, J., concurring in part and dissenting in part) (noting that aliens may be detained and
deported for even minor offenses such as stealing bus transfers or writing bad checks).

46 Studies show that courts tend to overestimate rather than underestimate dangerousness.
See Jack F. Williams, Process and Prediction: A Return to a Fuzzy Model of Pretrial Detention,
79 MINN. L. REV. 325, 337 (1994).
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In forgoing the procedural due process inquiry, the Court also ig-
nores the legitimating function of individual process. The Court itself
has noted that process “preserves both the appearance and reality of
fairness, ‘generating the feeling, so important to a popular government,
that justice has been done.””’” Because felons are systematically ex-
cluded from participating in the democratic process, individualized
hearings are particularly important for the legitimacy of the collateral
sanction in the eyes of both the individual felon and the general public.

One response that the Court hinted at in both Doe and Kim is that
the convicted felon’s criminal trial provides all the process that is
due.*® Such reasoning, however, belies the Court’s treatment of collat-
eral consequences as civil rather than criminal. In Smith v. Doe, for
example, the Court argued that because Alaska’s Megan’s Law lacked
“any safeguards associated with the criminal process,” the legislature
must have intended the statute to be “civil and administrative.”*®
Given the Smith Court’s logic, if the state’s response to a procedural
due process challenge is to point to the safeguards of the criminal trial,
then the collateral consequence can only be reasonably understood as
part of the criminal sentence rather than a distinct regulatory sanction.

Moreover, because the sole purpose of the criminal trial is to assess
guilt and to impose punishment for a past crime, it cannot do double
duty as an assessment of the defendant’s propensity to commit a future
crime — a limitation that is even more acute in the context of a guilty
plea. Because the collateral sanction is deemed regulatory rather than
punitive, defense counsel is not required to advise the defendant of the
sanction when negotiating a guilty plea.’® Thus, under the Court’s
reasoning, the defendant can waive his right to a criminal trial without
knowing that his guilty plea will also serve as the “procedure” by
which the government will deem him dangerous and sanction him ac-
cordingly. Such a result is repugnant to the very idea of due process.

II. ALTERNATIVE CONSTITUTIONAL CHALLENGES

Part I critiqued the Court’s immunization of Megan’s Laws and
§ 1226(c) from a procedural due process perspective. This Part lays

47 Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980) (quoting Joint Anti-Fascist Committee v.
McGrath, 341 U.S. 123, 172 (1951) (Frankfurter, J., concurring)).

48 See Conn. Dep’t of Pub. Safety v. Doe, 123 S. Ct. 1160, 1164 (2003) (noting that “the law’s
requirements turn on an offender’s conviction alone — a fact that a convicted offender has al-
ready had a procedurally safeguarded opportunity to contest”); Kim, 123 S. Ct. at 1712 (“Respon-
dent does not dispute the validity of his prior convictions, which were obtained following the full
procedural protections our criminal justice system offers.”).

49 Smith v. Doe, 123 S. Ct. 1140, 1149 (2003).

50 See Gabriel J. Chin & Richard W. Holmes, Jr., Effective Assistance of Counsel and the Con-
sequences of Guilty Pleas, 87 CORNELL L. REV. 697, 699 (2002); ¢f. FED. R. CRIM. P. 11(b) (re-
quiring a court to notify the defendant of any “possible penalty” before accepting a guilty plea).
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out three alternative constitutional grounds on which these statutes
may be challenged: substantive due process, equal protection, and bill
of attainder. Although each of these grounds may support a viable
constitutional challenge on its own, they are even more valuable in
combination for the constitutional norms that they reveal. Thus, while
this Part seeks to make the best doctrinal arguments available based
on specific constitutional provisions, it also seeks to tease out the nor-
mative principles underlying these provisions in order to lay a founda-
tion for the theory advanced in the final Part of this Note: that legisla-
tures may not brand certain categories of felons as dangerous in order
to impose civil restrictions on their personal liberties without providing
for individualized assessments of their dangerousness.

A. Substantive Due Process

Under the Court’s substantive due process doctrine, a governmen-
tal burden on a fundamental liberty must be narrowly tailored to serve
a compelling governmental interest.5! This section argues that Meg-
an’s Laws and § 1226(c) burden fundamental liberties — namely, the
right to keep one’s personal information private and the right to be
free from physical detention. It also argues that, although the gov-
ernment may burden these fundamental liberties to protect public
safety, it may do so only pursuant to individualized determinations of
dangerousness; otherwise, the burdens are not narrowly tailored, and
the statutes violate substantive due process.

In Whalen v. Roe,5? the Supreme Court held that the constitutional
right to privacy includes “the individual interest in avoiding disclosure
of personal matters.”s* Although the Court has yet to delineate the ex-
act contours of this right, its cases interpreting exceptions to the Free-
dom of Information Act (FOIA) suggest that the individual privacy in-
terest in one’s home address “is far from insignificant,” as it is related
to the “privacy of the home, which is accorded special consideration in
our Constitution, laws, and traditions.”* Although the Court itself has
warned that “[t]he question of the statutory meaning of privacy under
the FOIA is, of course, not the same as . .. the question whether an
individual’s interest in privacy is protected by the Constitution,”s the
Court’s own use of the constitutional framework established in Whalen
to interpret the meaning of privacy under the FOIASS suggests that the

51 See, e.g., Roe v. Wade, 410 U.S. 113, 155 (1973).

52 429 U.S. 589 (1977).

53 Id. at 599.

54 U.S. Dep’t of Defense v. FLRA, 510 U.S. 487, 501 (1994).

55 U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 762 n.13
(1989).

56 See id. at 762.
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statutory and constitutional meanings of privacy at least overlap or
shed some light on each other. Thus, the potential rule emerging from
these cases is that individuals have a constitutional right to keep their
personal information private, unless disclosure is necessary to achieve
a compelling governmental interest.5”

In Paul P. v. Verniero,s® the Third Circuit applied this rule to New
Jersey’s Megan’s Law, holding that the home addresses of registered
sex offenders were “entitled to some privacy protection.”s® Balancing
that privacy interest against the state’s interest in preventing future
crimes, however, the court held that New Jersey’s Megan’s Law did
not violate substantive due process.5® Although the holding of Paul P.
may seem to undermine substantive due process challenges to other
Megan’s Laws, its reasoning actually highlights the constitutional
problem with those Megan’s Laws that apply automatically to all sex
offenders. In New Jersey, unlike in Connecticut, state authorities pub-
licize a sex offender’s personal information only after the offender has
been deemed dangerous pursuant to an individualized risk assess-
ment.®! Thus, in each individual case, the state’s interest in protecting
public safety is compelling enough to justify an intrusion on the of-
fender’s informational privacy. The argument remains, therefore, that
the state cannot burden an individual’s right to keep his personal in-
formation private unless disclosure is necessary in his particular case
to serve the compelling state interest in protecting public safety.

The Supreme Court’s civil detention jurisprudence supports such
an argument. The Court has held that, because freedom from gov-
ernment confinement “lies at the heart of the liberty that [the Due
Process] Clause protects,”? civil detention violates substantive due
process unless “a special justification . . . outweighs the ‘individual’s
constitutionally protected interest in avoiding physical restraint.’”s3
Indeed, the principle underlying the Court’s civil detention cases is
that substantive “[dJue process calls for an individual determination
before someone is locked away.”s* Although the Court failed to apply

57 Many lower courts have rejected this rule. See Logan, supra note 7, at 1187—g2 (citing cases
and noting that such cases erroneously conflate substantive and procedural due process).

58 1470 F.3d 396 (3d Cir. 1999).

59 Id. at 404. But see Cutshall v. Sundquist, 193 F.3d 466, 481 (6th Cir. 1999) (holding that sex
offenders have no constitutional right to keep their personal information private); Russell v. Gre-
goire, 124 F.3d 1079, 1093 (9th Cir. 1997) (same).

60 Paul P., 170 F.3d at 404.

61 Id. at 399.

62 Zadvydas v. Davis, 533 U.S. 678, 690 (2001).

63 ]d. (quoting Kansas v. Hendricks, 521 U.S. 346, 356 (1997)).

64 Demore v. Kim, 123 S. Ct. 1708, 1733 (2003) (Souter, J., concurring in part and dissenting in
part) (citing cases). In United States v. Salerno, 481 U.S. 739 (1987), for example, the Court held
that a statute permitting pretrial detention of certain criminal defendants did not violate substan-
tive due process because it required “clear and convincing evidence” established in a “full-blown
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this analysis to criminal alien detention in Kim,% deferring instead to
Congress’s plenary power over immigration,®® the principle remains
viable both in theory and in other doctrinal contexts.®”

B. Equal Protection

The Equal Protection Clause “is essentially a direction that all per-
sons similarly situated should be treated alike.”®® Clearly, not all sex
offenders and criminal aliens are dangerous,®® and not all dangerous
individuals are sex offenders or criminal aliens.’® Classifications that
are not based on race or gender, however, are generally presumed valid
and will be sustained if rationally related to a legitimate state inter-
est.”! This deferential standard of review is based on the presumption
that “even improvident decisions will eventually be rectified by the
democratic processes.”’? Thus, lower courts that have considered
equal protection challenges to Megan’s Laws and to § 1226(c) have
applied rational basis review and concluded that the classifications are
reasonably related to the legitimate governmental interest in protecting
public safety.”*> Nevertheless, this section argues that Megan’s Laws
and § 1226(c) violate the norms, if not the black-letter law, of equal
protection because they classify “discrete and insular minorities”’# in

adversary hearing” that “no conditions of release can reasonably assure the safety of the commu-
nity or any person.” Id. at 750-51. Similarly, in Kansas v. Hendricks, 521 U.S. 346 (1997), the
Court held that a statute permitting involuntary civil commitment did not violate substantive due
process because it required an individualized finding of both future dangerousness and “mental
abnormality.” Id. at 357-58.

65 But see Zadvydas, 533 U.S. at 69o (applying the Salerno and Hendricks analysis to criminal
alien detention).

66 For a description and critique of the Court’s application of the plenary power doctrine to
criminal alien detention in Kim, see Leading Cases, supra note 43.

67 In United States v. Loy, 237 F.3d 251 (3d Cir. 2001), for example, the Third Circuit recog-
nized that a state may not terminate a convicted sex offender’s parental rights without first de-
termining in an individualized hearing that the parent’s custody threatens the safety of the child.
See id. at 269. Likewise, although California law provides for the termination of a convicted
felon’s parental rights when “[tlhe facts of the crime . . . are of such a nature so as to prove the
unfitness of the parent . . . to have the future custody and control of the child,” CAL. FAM. CODE
§ 7825(b) (West 1994), it does not, unlike the statutes in Doe and Kim, terminate those rights
automatically upon conviction; rather, it provides for an individualized hearing to evaluate the
felon’s parental fitness. Id. §§ 7820, 7862, 7881.

68 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985).

69 See supra note 44.

70 In the words of one registered sex offender: “Why don’t we register murderers? Drunk
drivers? Batterers? People who have committed fraud?” Robert J., Ex Offender, LEGAL AFF.,
Sept.—Oct. 2003, at 29, 29.

71 See Cleburne, 473 U.S. at 440.

2 Jd.

73 See, e.g., Cutshall v. Sundquist, 193 F.3d 466, 482-83 (6th Cir. 1999) (holding that Tennes-
see’s Megan’s Law does not violate equal protection); Avramenkov v. INS, g9 F. Supp. 2d 210,
218-19 (D. Conn. 2000) (holding that § 1226(c) does not violate equal protection).

74 United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
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ways that include individuals who are not “similarly situated with re-
spect to the purpose of the law.”’s It argues that the blatant over-
breadth of the classifications gives rise to an inference of invidious dis-
crimination, whether that discrimination entails animus toward the
class, unequal regard for the interests of the class members, or overre-
liance on class stereotypes in imputing individual dangerousness.
Although sex offenders and criminal aliens are not suspect classes
in the doctrinal sense, they do fit within the description of the “discrete
and insular minorities” for which the Constitution has special solici-
tude. Because these groups are politically disenfranchised and socially
marginalized, they are most vulnerable to the majoritarian tyranny
against which equal protection guards.”® Moreover, because these
groups have no political voice, the Constitution’s presumption that
“even improvident decisions will eventually be rectified by the democ-
ratic processes” is inapt.”” For such groups that do not constitute sus-
pect classes but nevertheless resemble discrete and insular minorities,
the Court has applied a heightened form of rational basis review, espe-
cially when important (although not “fundamental”) rights are at
stake.”® Thus, in Plyler v. Doe,’® the Court held that a state statute
denying public education to illegal aliens violated equal protection,
even though the Court explicitly denied that illegal aliens constituted a
suspect class or that education was a fundamental right.8° Similarly,
in City of Cleburne v. Cleburne Living Center,3! the Court held that a
local zoning decision excluding group homes for the mentally retarded
violated equal protection, even though the Court explicitly denied that
the mentally retarded constituted a suspect class.82 Thus, there is a

75 Joseph Tussman & Jacobus tenBroek, The Equal Protection of the Laws, 37 CAL. L. REV.
341, 346 (1949).
76 In Plyler v. Doe, 457 U.S. 202 (1982), the Court identified political unpopularity and power-
lessness as defining features of suspect classes:
Some classifications are more likely than others to reflect deep-seated prejudice rather
than legislative rationality in pursuit of some legitimate objective. Legislation predi-
cated on such prejudice is easily recognized as incompatible with the constitutional un-
derstanding that each person is to be judged individually and is entitled to equal justice
under the law. ... [Clertain groups, indeed largely the same groups, have historically
been “relegated to such a position of political powerlessness as to command extraordi-
nary protection from the majoritarian political process.”
Id. at 216 n.14 (quoting San Antonio Independent School District v. Rodriguez, 411 U.S. 1, 28
(1973)).
77 See generally JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW 77-88 (1980).
78 See 2 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 16-33, at 1610-18 (2d
ed. 1988).
79 457 U.S. 202 (1982).
80 Id. at 223-24.
81 473 U.S. 432 (1985).
82 Id. at 442, 450.
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strong argument to be made that the Court should apply heightened
review to Megan’s Laws and § 1226(c) based on their classification of
“discrete and insular minorities” and on their curtailment of important,
if not fundamental, rights.

In Plyler and Cleburne, the Court exercised covertly heightened
scrutiny to reject the classifications as both overinclusive and underin-
clusive with respect to the putative government interests. In Plyler,
the state argued that its exclusion of undocumented children from pub-
lic schools was reasonable because such children were less likely to
stay in the state and “to put their education to productive social or po-
litical use within the State.”* The Court rejected the classification as
underinclusive, since the state had “no assurance that any child, citizen
or not,” would remain in the state, and also as overinclusive, since
many undocumented children would “remain in this country indefi-
nitely.”®* Similarly, in Cleburne, the city argued that its zoning deci-
sion excluding group homes for the mentally retarded was based on its
concern about overcrowding.85 The Court noted that the classification
was underinclusive, since other group homes also posed problems of
overcrowding, and concluded that the city’s decision could be ex-
plained only by “irrational prejudice against the mentally retarded.”s®

Although the Court in Plyler did not explicitly accuse the state of
harboring “irrational prejudice,” it nevertheless found the statute irra-
tional based on the state’s clear indifference to the burden imposed on
undocumented children:

By denying these children a basic education, we deny them the ability to
live within the structure of our civic institutions . ... In determining the
rationality of [the statute], we may appropriately take into account its
costs to the Nation and to the innocent children who are its victims. In
light of these countervailing costs, the discrimination contained in [the
statute] can hardly be considered rational unless it furthers some substan-
tial goal of the State.8”

It is . .. clear that whatever savings might be achieved by denying these
children an education, they are wholly insubstantial in light of the costs
involved to these children, the State, and the Nation.?®
Here, the Court seemed to suggest that the state’s irrational prejudice
rested not in some bare desire to harm undocumented children, but in
the state’s gross undervaluation of the interests of those children, com-
pared to its own interests in cutting state spending.

83 Plyler, 457 U.S. at 230.
Id

85 Cleburne, 473 U.S. at 450.
86 Id.

87 Plyler, 457 U.S. at 223—24.
88 Id. at 230.
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Finally, Justice Stevens’s concurrence in Cleburne suggests that ir-
rational prejudice can mean overreliance on class stereotypes rather
than bare animus toward the class:

Habit . . . makes it seem acceptable and natural to distinguish between

male and female, alien and citizen, legitimate and illegitimate; for too

much of our history there was the same inertia in distinguishing between
black and white. But that sort of stereotyped reaction may have no ra-
tional relationship — other than pure prejudicial discrimination — to the
stated purpose for which the classification is being made.?°
Justice Murphy’s dissent in Korematsu v. United States®® adopts a
similar approach. In response to the government’s argument that the
exclusion of all individuals of Japanese ancestry from the West Coast
was justified by evidence of disloyalty among that group in the war
against the Axis powers, Justice Murphy argued that the classification
was both overinclusive and underinclusive: it included loyal individu-
als of Japanese descent and excluded disloyal individuals of German
and Italian descent.°? He concluded that the classification was uncon-
stitutional because it relied solely on racial stereotypes to impute indi-
vidual dangerousness®? — that is, it irrationally relied on the “assump-
tion that all persons of Japanese ancestry may have a dangerous
tendency to commit sabotage and espionage.”* Under such a concep-
tion of discrimination, overinclusive and underinclusive classifications
are suspicious because they suggest overreliance on class stereotypes.

Under any of these conceptions of discrimination — animus, un-
equal regard for class members, or overreliance on class stereotypes —
the classifications in Doe and Kim are normatively suspicious, even if
not doctrinally suspect. Both Megan’s Laws and § 1226(c) were
passed out of hostility toward discrete and insular minorities,** and
their blatant overbreadth suggests both unequal regard for class mem-
bers and overreliance on class stereotypes. As such, they violate equal
protection norms in ways that courts have yet to recognize.

C. Bill of Attainder

The Constitution prohibits legislatures from passing bills of attain-
der — statutes that inflict punishment on specifically designated per-
sons or groups without judicial trial.s Although the Court has held in

89 Cleburne, 473 U.S. at 453 n.6 (Stevens, J., concurring) (quoting Mathews v. Lucas, 427 U.S.
495, 520-21 (1976) (Stevens, J., dissenting)) (internal quotation mark omitted).

90 323 U.S. 214 (1944).

91 Id. at 240-41 (Murphy, J., dissenting).

92 See id. at 236-40.

93 Id. at 235.

94 See sources cited infra notes 135-138.

95 See Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 468 (1977); United States v. Lovett, 328
U.S. 303, 315 (1946).
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other contexts that sex offender registration and criminal alien deten-
tion do not constitute “punishment,”¢ this section argues that Megan’s
Laws and § 1226(c) are unconstitutional bills of attainder because they
sanction specified groups based on legislative assessments of culpabil-
ity, which is the essence of “punishment” in light of the separation of
powers concerns underlying the Bill of Attainder Clause.

In United States v. Brown,* the leading modern case on attainder,
the Court held that a federal statute prohibiting current and former
members of the Communist Party from serving as union officers was
an unconstitutional bill of attainder.®¢ Although the purpose of the
statute was “to protect the national economy by minimizing the danger
of political strikes,” the Court nevertheless found that the statute oper-
ated as a punishment.®® The Court observed that punishment does not
always require a retributive purpose, as “[pJunishment serves several
purposes: retributive, rehabilitative, deterrent — and preventive. One
of the reasons society imprisons those convicted of crimes is to keep
them from inflicting future harm, but that does not make imprison-
ment any the less punishment.”?% The Court focused instead on the
fact that Congress had decided for itself that Communists were likely
to incite political strikes and therefore excluded them from union office
in order to prevent them from inflicting future harm.!°* Thus, Brown
suggests that the punitive nature of a statute stems not from legislative
desire to harm the targeted group, but rather from the legislative de-
termination that members of that group possess some “taint” or “guilt”
that warrants the statute’s preventive sanction.'©?

9 See Smith v. Doe, 123 S. Ct. 1140, 1154 (2003) (finding, in the context of an ex post facto
challenge, that Alaska’s Megan’s Law was not punitive); Zadvydas v. Davis, 533 U.S. 678, 690
(2001) (presuming, in the context of a substantive due process challenge, that the detention of an
alien after a deportation hearing was not punitive); see also Cutshall v. Sundquist, 193 F.3d 466,
477 (6th Cir. 1999) (rejecting a bill of attainder challenge to Tennessee’s Megan’s Law on the
ground that the statute does not impose punishment).

97 381 U.S. 437 (1965).

98 See id. at 438—40.

99 Id. at 438-39.

100 Jd. at 458.

101 See id. at 449 n.23 (“The vice of attainder is that the legislature has decided for itself that
certain persons possess certain characteristics and are therefore deserving of sanction . .. ."); id. at
458-59 (“A number of English bills of attainder were enacted for preventive purposes — that is,
the legislature made a judgment .. .that a given person or group was likely to cause trouble
... and therefore inflicted deprivations upon that person or group in order to keep it from bring-
ing about the feared event.”).

102 “Guilt” in this context does not mean criminal liability. In Brown, the “taint” or “guilt” was
the penchant for inciting political strikes, not the past commission of illegal union activities. See
id. at 440 (“It was neither charged nor proven that respondent at any time advocated or suggested
illegal activity by the union, or proposed a political strike.”). In Korematsu, the “racial guilt” was
the “dangerous tendency to commit sabotage and espionage,” not the past commission of sabotage
and espionage. Korematsu v. United States, 323 U.S. 214, 235 (Murphy, J., dissenting). Likewise,
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The Brown Court’s focus on the legislative determination of “guilt”
reflects its view of the Bill of Attainder Clause as “an implementation
of the separation of powers, a general safeguard against legislative ex-
ercise of the judicial function, or more simply — trial by legisla-
ture.”19  For the Brown Court, a “trial” meant not only the infliction
of punishment, but also the determination of “guilt”; the Court ex-
plained that “the Legislative Branch is not so well suited as politically
independent judges and juries to the task of ruling upon the blame-
worthiness of, and levying appropriate punishment upon, specific per-
sons.”%*  The Court seemed to suggest that the Bill of Attainder
Clause, like the Due Process Clause, regards the selective deprivation
of liberty based on assessments of blameworthiness — in this case,
likelihood to incite political strikes — as a task reserved for courts, not
legislatures.’°s Under this reading of Brown, therefore, the statutes in
Doe and Kim are unconstitutional bills of attainder because they im-
pose deprivations of liberty on designated groups based on legislative
determinations that members of those groups possess some “taint” —
in this case, dangerousness — that warrants the deprivation of liberty.

The Bill of Attainder Clause also echoes the Equal Protection
Clause’s suspicion of legislative classification. In Brown, the Court
emphasized that the legislative class — Communists — was both over-
inclusive and underinclusive in relation to the taint — likelihood of in-
citing political strikes.’?6 In a later attainder case, Nixon v. Adminis-
trator of General Services,'°” the Court similarly suggested that an
incongruous fit between the deprivation of liberty and the asserted
regulatory purpose would indicate that a statute was actually punitive
rather than regulatory.1°® Indeed, the Nixon Court suggested that “[i]n
determining whether a legislature sought to inflict punishment on an
individual, it is often useful to inquire into the existence of less bur-
densome alternatives by which [the] Ilegislature ... could have
achieved its legitimate nonpunitive objectives.”?® Thus, just as the

in Doe and Kim, the “taint” or “guilt” was the propensity to commit future crimes, not the past
commission of sex offenses or aggravated felonies.

103 Brown, 381 U.S. at 442.

104 Id. at 445.

105 See id. at 450 n.24 (stating that the Bill of Attainder Clause forbids Congress from deter-
mining “whether or not members of the Communist Party are in fact likely to incite political
strikes”); ¢f. supra pp. 2735-36.

106 See Brown, 381 U.S. at 449 n.23, 456.

107 433 U.S. 425 (1977).

108 See id. at 473, 475-76.

109 Id. at 482. Ultimately, the Nixon Court found that the statute in question, which required
former President Nixon to surrender his personal papers for screening and archiving, was not pu-
nitive, because it was not based on “aspersions on [his] personal conduct [or] condemnation of his
behavior as meriting the infliction of punishment.” Id. at 479. In contrast, the Court noted, the
statute invalidated as a bill of attainder in United States v. Lovett, 328 U.S. 303 (1946), had “ex-
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Court’s equal protection jurisprudence suggests that a classification’s
overinclusiveness and underinclusiveness with respect to the regula-
tory goal raises an inference of invidious discrimination, the Court’s
bill of attainder jurisprudence suggests that a classification’s overin-
clusiveness and underinclusiveness with respect to the regulatory goal
raises an inference of invidious punishment!'®© — an inference that is
bolstered by an explicit legislative determination of class guilt.

III. CONSTITUTIONAL NORMS AND THE PARIAH PRINCIPLE

Each of the constitutional challenges presented in Part II faces a
constraint in the current doctrine — the Court’s silence on whether in-
formational privacy is a fundamental right, its application of the ple-
nary power doctrine to criminal alien detention, its refusal to recognize
new suspect classes, its rigid definition of punishment — that weakens
its viability as a practical doctrinal argument. Nevertheless, these ar-
guments are valuable for the strong constitutional norms that they re-
veal. This Part draws on those constitutional norms to suggest that
the Court’s current approach toward Megan’s Laws and § 1226(c) is
deeply misguided and problematic.

A. The Pariah Principle

A useful place to start is with what Professors Daniel Farber and
Suzanna Sherry call the “pariah principle.”?!! Based on the Equal
Protection and Bill of Attainder Clauses, the pariah principle “forbids
the government from designating any social group as untouchable.”!12
According to Farber and Sherry, the Court’s seemingly inscrutable de-
cision in Romer v. Evans''3 was based not on equal protection, but on

pressly characterized individuals as ‘subversive ... and ... unfit. .. to continue in Government
employment.”” Nixon, 433 U.S. at 480 (omissions in original) (citing Lovett, 328 U.S. at 312 (quot-
ing H.R. REP. NO. 78-448, at 6 (1943))). Likewise, the statute in Brown explicitly characterized
members of the Communist Party as likely to incite political strikes, and the statutes in Doe and
Kim explicitly characterized the targeted groups of felons as dangerous to society.

110 Cf. Smith v. Doe, 123 S. Ct. 1140, 1155-56 (2003) (Souter, J., concurring in the judgment)
(“The fact that the Act uses past crime as the touchstone, probably sweeping in a significant
number of people who pose no real threat to the community, serves to feed suspicion that some-
thing more than regulation of safety is going on; when a legislature uses prior convictions to im-
pose burdens that outpace the law’s stated civil aims, there is room for serious argument that the
ulterior purpose is to revisit past crimes, not prevent future ones.”); id. at 1160 (Ginsburg, J., dis-
senting) (arguing that Alaska’s Megan’s Law is punitive because its scope exceeds the regulatory
purpose of protecting the public from dangerous sex offenders). But see Smith, 123 S. Ct. at 1152
(“A statute is not deemed punitive simply because it lacks a close or perfect fit with the nonpuni-
tive aims it seeks to advance.”).

111 Daniel Farber & Suzanna Sherry, The Pariah Principle, 13 CONST. COMMENT. 257, 257
(1996).

12 [d. at 258.

13 517 U.S. 620 (1996).
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the pariah principle — that is, it was not that Colorado’s constitutional
amendment banning antidiscrimination legislation in favor of homo-
sexuals truly failed rational basis review, or even a covertly heightened
standard of review, but that the Constitution abhors caste legislation
that “singles out a group for pariah status.”''4

Caste legislation has several identifying features. First, it targets
immutable status rather than contingent conduct.!'s As Farber and
Sherry point out, past conduct can confer immutable status, since past
conduct cannot be changed.!'¢ In this way, the pariah principle draws
from the Bill of Attainder Clause. Early American bills of attainder
targeted former Confederates; later ones targeted former Commu-
nists.!’” Each of these statutes tied the disability to status based on
past conduct — the status of having once joined enemy ranks — even
though the disability was rationalized based on a “presumed ‘orienta-
tion’ toward misconduct.”''® Likewise, the statutes in Doe and Kim
tie the disability to status based on past conduct — conviction for a
past crime — even though the disability is rationalized based on a pre-
sumed orientation toward committing future crimes.

The second feature of caste legislation is its stigmatic message: “To
be a pariah is to be shunned and isolated, to be treated as if one had a
loathsome and contagious disease.”'!® Indeed, a derivative feature of
caste legislation is that, by branding the targeted group as untouch-
able, the government effectively invites private individuals to outcast
members of that group.12° In this respect, the pariah principle reflects
the Equal Protection Clause’s antisubordination principle, which pro-
hibits the government from branding one race as inferior to another.!?!
It also reflects the historical understanding of attainder, which, in the
words of William Blackstone, “sets a note of infamy” on the attainted,
deeming him “a monster and a bane to human society . . . no longer of

114 Farber & Sherry, supra note 111, at 264. Similarly, Professor Akhil Amar argues that Romer
can be explained as a bill of attainder case. See genmerally Akhil Reed Amar, Attainder and
Amendment 2: Romer’s Rightness, g5 MICH. L. REV. 203 (1996).

115 See Farber & Sherry, supra note 111, at 273-74.

116 See id. at 268-69; see also Amar, supra note 114, at 215 n.38 (noting that Brown and other
attainder cases “all involved laws that penalized prior political activity or sympathy” and “were
thus status-based at the time of enactment”).

117 See, e.g., Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866) (Confederates); Ex parte Gar-
land, 71 U.S. (4 Wall.) 333 (1866) (same); United States v. Lovett, 328 U.S. 303 (1946) (Commu-
nists); United States v. Brown, 381 U.S. 437 (1965) (same).

118 Farber & Sherry, supra note 111, at 269.

119 Id. at 266.

120 See id. at 267; ¢f. Lawrence v. Texas, 123 S. Ct. 2472, 2482 (2003) (“When homosexual con-
duct is made criminal by the law of the State, that declaration in and of itself is an invitation to
subject homosexual persons to discrimination both in the public and in the private spheres.”).

121 See generally Charles L. Black, Jr., The Lawfulness of the Segregation Decisions, 69 YALE
L.J. 421 (1960).
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any credit or reputation.”’?2 Thus, Megan’s Laws and § 1226(c) vio-
late the pariah principle because they stigmatize certain felons as dan-
gerous based on their group status. Like Colorado’s constitutional
amendment, Megan’s Laws rely on private discrimination for en-
forcement: sex offender registries work to protect public safety only if
private citizens take it upon themselves to avoid and socially exile the
registrants. Criminal alien detention, by contrast, places that job in
the hands of the government: pursuant to § 1226(c), the INS quaran-
tines criminal aliens in preparation for their banishment. Either way,
the stigmatic message is sent: “all right-thinking people should avoid
any contact with those the legislation makes pariahs.”123

A third feature of caste legislation is the deprivation of the “right to
participate in civil society,”124 which includes the right to receive pub-
lic education,!?5 the right to live in the neighborhood of one’s choice,!26
the right to seek legal protection from private discrimination,'?” and —
most fundamentally — the right to not wear a scarlet letter.128 To the
extent that Megan’s Laws force convicted sex offenders to wear a scar-
let letter,'2 they deprive registrants of the right to participate in civil
society; indeed, registered sex offenders are often excluded from living,
working, and socializing in the communities of their choice.’*® Crimi-
nal aliens are even further disabled from participating in civil society:
detention pursuant to § 1226(c) physically separates them from civil
society, and deportation physically removes them from it. Thus, both
sex offender registration and criminal alien detention violate the pa-
riah principle as described by Farber and Sherry.

B. Sharpening and Strengthening the Pariah Principle

Although the pariah principle usefully incorporates some of the
norms underlying the Equal Protection and Bill of Attainder Clauses,
this Note seeks to advance a theory that is more sharply focused and
more strongly grounded in doctrinal principles. Accordingly, this sec-
tion identifies a set of constitutional norms drawn from the Due Proc-
ess, Equal Protection, and Bill of Attainder Clauses that both sharpen
and strengthen the pariah principle, thereby highlighting the unique
constitutional problems posed by Megan’s Laws and § 1226(c).

122 4 WILLIAM BLACKSTONE, COMMENTARIES *380.

123 Farber & Sherry, supra note 111, at 271.

124 Id. at 272.

125 See id. at 284 (discussing Plyler).

126 See id. (discussing Cleburne).

127 See id. at 281 (discussing Romer).

128 See id. at 276.

129 See id. at 282 (noting that sex offender registration “seems very close to a scarlet [letter]”).
130 See case cited supra note 42.
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